Lexington Insurance Company

A Stock Insurance Company

Administrative Offices:  200 State Street

Boston, Massachusetts  02109
VIOLENCE GUARD SM  POLICY
Various provisions in this policy restrict coverage.  Read the entire policy carefully to determine your rights and duties and what is and is not covered.
Words and phrases that appear in bold face print have the meanings as ascribed in the Definitions section of or elsewhere in this Policy.

The words we, us, the Company and our refer to Lexington Insurance Company, which provides this insurance.  The words Insured, you and your mean the first Named Insured shown in the Declarations, and any Person or entity qualifying as such under Section II entitled, “Who Is An Insured.”

In consideration of the payment of the premium, in reliance upon the statements in the Declarations made a part hereof and subject to the limits of liability, exclusions, conditions and other terms of this policy, we agree with the first Named Insured named in the Declarations as follows:

I.
INSURING AGREEMENTS


A.
COVERAGE A.  Violent Acts Liability Insurance
We will pay on behalf of the Insured all Loss Amounts, in excess of the deductible amount, which the Insured shall become legally obligated to pay as damages because of Bodily Injury caused by a Violent Act to which this insurance applies.


B.
 COVERAGE B.  First Party Violent Acts Protection
In the event of a Violent Act, we will pay, subject to the terms, conditions, exclusions, definitions and other provisions of this policy, the following amounts:

1.
Business Interruption Coverage
a.
We will pay for the actual loss of Business Income you sustain due to the necessary suspension of your business operations because of a Violent Act.  This payment will be for such actual loss of Business Income you incur during the period that:


(1)
begins at the time of a covered Violent Act; and


(2)
ends on the earlier of:







(a)
the date you could restore your operations with reasonable speed to the condition that would have existed if the Violent Act had not occurred; or 






(b)
30 consecutive days after the Violent Act.


b.
The amount of Business Income loss will be determined based on:

(1)
The net income ( Net Profit or Loss before Income Taxes) of your business before the Violent Act occurred;

(2)
The likely net income of your business if the Violent Act had not occurred;

(3)
Continuing normal operating expenses, including payroll expenses, necessary to resume your operations with the same quality of service that existed just before the Violent Act; and

(4)
Other relevant sources of information, including:


(a)
your financial records and accounting procedures;


(b)
your bills, invoices and other vouchers; and


(c)
your deeds, liens and contracts.

(5)
We will reduce the amount of your Business Income loss to the extent you can resume your operations in whole or in part at your premises or elsewhere.


c. 
If you do not resume your operations or do not resume your operations as quickly as possible, we will pay based on the length of time it would have taken to resume your operations as quickly as possible.


d.
The Business Interruption Coverage provided by this subsection of the Insuring Agreements is subject to the sub-limit of liability set forth in Item 3B(1) of the Declarations.



2.
Employee Death Benefit
We will pay a death benefit in the amount of $50,000 to the estate of any of the Insured’s Employees who die as a result of a Violent Act that occurs in the scope of their employment with the Insured.  This coverage shall not apply if the decedent committed the Violent Act that caused the decedent’s death.


C.
Limitations Applicable to both Coverage A and Coverage B

This insurance only applies to a Violent Act which occurs during the Policy Period. In order to be covered, the Violent Act must have taken place in the Coverage Territory.

D.
Other Insurance 

This policy provides primary insurance, except this insurance shall be excess over:

1.
The Employer’s Liability section of any Worker’s Compensation policy; or

2.
Any insurance that this policy is specifically written to be excess over.  

When this insurance is excess, we will have no duty to pay any Loss Amounts until all underlying insurance has been exhausted.

II.
DEFENSE OF CLAIMS UNDER COVERAGE A

A.
We have the right and duty, under Coverage A only, to defend any Claim, to which this insurance applies, that is made or brought against any Insureds, even if the allegations of such Claim are groundless, false or fraudulent.  We have the right to select defense counsel with the consent of the Insured, which consent shall not be withheld unreasonably.


B.
Our duty to defend any Claim ends when the LIMITS OF INSURANCE applicable to each occurrence (Item 3A of the Declarations) or in the aggregate (Item 3B of the Declarations) have been exhausted.

C.
If the aggregate (Item 3B of the Declarations) LIMITS OF INSURANCE are exhausted, we will notify the Named Insured of all outstanding Claims so that the Insured can assume control of the defense of all such Claims.

D.
In the event of exhaustion of the per occurrence and/or the aggregate LIMITS OF INSURANCE (Items 3A and 3B of the Declarations, respectively), so that a transfer of the control of the defense from us to you becomes appropriate, we agree to continue the defense of the Claims during that reasonable period of time necessary for you to assume control of the defense.  However, you agree that by so doing, we do not waive or surrender any of our rights including the right to withdraw from the defense of such Claims.  You also agree to promptly reimburse us for the expenses we incur in continuing to conduct the defense during the transition period from the time the applicable LIMITS OF INSURANCE were exhausted until the time you have assumed such defense.

E.
The costs of defense are not in addition to, but rather are included within and are subject to the LIMITS OF INSURANCE and the DEDUCTIBLE AMOUNT.

III.
WHO IS AN INSURED
A.
Individual.  If you are shown in the Declarations as an individual, you are insured only for the conduct of a business of which you are the sole owner.

B.
Corporation.  If you are shown in the Declarations as a corporation or organization other than a partnership or joint venture, you, and any entity in which you own a 50.1% or greater interest at the time of Inception Date of this policy or which is identified in the Declarations or by endorsement to this policy, are an Insured.  Your officers and directors are Insureds, but only with respect to their duties as your officers or directors. 

C.
Partnership or joint venture.  If you are shown in the Declarations as a partnership or joint venture, you are an Insured.  Your partners or joint venturers are also Insureds, but only for the conduct of your business.

However, no Person or entity is covered for the conduct of any current or past partnership or joint venture not named in the Declarations.

D.
Acquisitions.  Any organization that you newly acquire or form during the Policy Period which, at the time of acquisition or formation, constitutes less than 20% of the overall total Employee count of the Insured, becomes an Insured when you own at least 50.1% of it, but no such newly acquired or formed organization is covered for:



1.
any Loss Amounts that result  from a Violent Act that occurred before you acquired or formed it;



2.
any Loss Amounts covered under other insurance.

Any newly acquired or formed organization, which at the time of acquisition or formation constitutes 20% or more of the overall total employee count of the Insured, becomes an Insured when you own at least 50.1% of it, but no such newly acquired or formed organization is covered for:

1.
any Loss Amounts that result from a Violent Act that occurred before you acquired or formed it;

2.
any Loss Amounts covered under other insurance;

3.
more than ninety (90) days or the remainder of the Policy Period, whichever is less, unless the Named Insured gives us written acceptance of any special terms, conditions, exclusions or additional premium charge we may require.

E.
Employees.  Your Employees are Insureds, but only for the conduct of your business within the scope of their employment.  Your Employees’ status as Insureds will be determined as of the date of the alleged Violent Act.

F.
Your Volunteers are Insureds, but only with respect to their liability for activities authorized by and performed on behalf of the Named Insured.
IV.
OTHER PROVISIONS APPLICABLE TO COVERAGE A ONLY
A.
We shall pay the amount of pre-judgment interest imposed on a verdict.  However, our obligation to pay pre-judgment interest shall not be in addition to the applicable LIMITS OF INSURANCE, but rather shall be within and subject to said LIMITS OF INSURANCE.

B.
We shall pay the entire amount of post-judgment interest calculated upon the amount for which we are liable under this policy until such time as we have paid or tendered such amount.

C.
We shall not pay the costs of defending or complying with injunctive or other equitable relief.




V.
LIMITS OF INSURANCE AND DEDUCTIBLE AMOUNT

A.
Deductible

1.
Our obligations to pay under Coverage A and the Business Interruption Coverage provided under Coverage B applies only to Loss Amounts in excess of the deductible amount stated in Item 3C of the Declarations.  The deductible shall apply separately to each occurrence.  The Employee Death Benefit Coverage that is provided under Coverage B is not subject to any deductible amount.

2
The Named Insured shall reimburse us promptly for any amounts we have paid which are within the deductible amount.

B.
Limits of Insurance



1.
Per Occurrence

The amount set forth in the Declarations as the per occurrence Limit is the most we will pay under Coverage A and/or Coverage B because of any one Violent Act or series of interrelated Violent Acts.

2.
Aggregate

This policy is subject to the aggregate limits of insurance as stated in Item 3B of the Declarations.  The aggregate limits of insurance are the maximum amounts we will pay under Coverage A and/or Coverage B for the total of all occurrences during the Policy Period.


3.
Sublimits of Liability 

a.
The most we will pay under the Employee Death Benefit Coverage provided by Coverage B is $50,000 per employee.  

b.
The most we will pay for the Business Interruption Coverage provided by Coverage B is the amount(s) set forth in item 3B(1) of the Declarations.

4.
The Limits of Insurance shown in the Declarations are the most we will pay under this policy regardless of the number of:




a.
Insureds under this policy;




b.
Claims made or Suits brought; or




c.
Persons or entities making Claims or bringing Suits.

More than one Claim involving the same Violent Act or interrelated Violent Acts shall be deemed to constitute a single occurrence.

VI.
EXCLUSIONS
This policy does not apply to:

A.
any obligation for which an Insured or any carrier as its insurer may be held liable under any Worker’s Compensation law.  


B.
any obligation for which an Insured may be held liable under any Unemployment Compensation, or Disability Benefits Law, or under any similar law;

C.
any Loss Amounts which the Insured is obligated to pay for a Violent Act by reason of the assumption of another’s liability in a contract or agreement.  This exclusion shall not apply to liability because of any Violent Act that the Insured would have had even in the absence of such a contract or agreement;

D.
any Property Damage. 

E.
any Claim or Suit based upon, arising out of or in any way involving a violation or alleged violation of any state or federal antitrust law or anti-racketeering or organized crime law, including, but not limited to, the Racketeer Influenced and Corrupt Organizations Act, 18. U.S.C. §1961 et seq.;

F.
any Claim for which any Insured is covered under any other type of insurance policy issued by us; 

G.
Bodily Injury due to war, whether or not declared, or any act or condition incident to war.  War includes civil war, insurrection, rebellion, riot and revolution; 

H.
any obligation incurred or imposed upon the Insured (or which is imputed to the Insured) under the Employee Retirement Income Surety Act of 1974, Public Law 93-406 and any law amendatory thereof; 

I.
Bodily Injury arising out of the discharge, dispersal, release or escape of Pollutants into or upon land, the atmosphere or any water course or body of water, whether above or below ground.  It is understood and agreed that the intent and effect of this exclusion is to delete from any and all coverages afforded by this policy any Claim, action, judgment, liability, settlement, Loss Amounts, defense costs or expenses in any way arising out of such actual or threatened discharge, dispersal, release or escape whether such results from the Insured’s activities or the activities of others and whether or not such is sudden or gradual and whether or not such is accidental, intended, foreseeable, expected, fortuitous or inevitable, and wherever such occurs;

J.
any liability arising out of, based upon or attributable to the transmission of, or infection caused by the transmission of, Acquired Immune Deficiency Syndrome (AIDS) or any AIDS-related virus to any person(s), however caused; 

K.
any Claim alleging or asserting in any respect Loss Amounts, injury or damage (including consequential Bodily Injury) in connection with Wrongful Termination of the Insured’s Employees and/or Discrimination involving the Insured’s Employees and/or Sexual Harassment of the Insured’s Employees. 

L.
any Claim against any Individual Insured arising out of the willful violation of a penal statute or ordinance committed by the Individual Insured or with the Individual Insured’s consent; however, we will defend such a claim against the Individual Insured until it is judicially determined that the Individual Insured willfully violated the penal statute.

M.
any criminal proceedings of any kind;


N.
Bodily Injury arising from any medical care or treatment performed by an Insured.

O.
any ransom, monetary or non-monetary demands, costs or expenses arising from actual, alleged or threatened kidnapping, hostage taking, or extortion. 

VII.
DEFINITIONS

A.
Acquired Immune Deficiency Syndrome (AIDS) or AIDS-related virus shall have the meaning given by the Centers for Disease Control.

B.
Bodily Injury means any Bodily Injury, including mental anguish, mental injury or death resulting therefrom.

C.
Business Income means the:

1.
Net Income (Net Profit or Loss before income taxes) that would have been earned or incurred; and

2.
continuing normal operating expenses incurred, including payroll.

D.
Claim means a written demand received by an Insured seeking damages or services, including service of suit or notice of institution of arbitration proceedings against an Insured.

E.
Coverage Territory means the United States and any of its possessions or territories and Puerto Rico.

F.
Defense Costs means those reasonable and necessary expenses that result from the investigation, settlement or defense of a specific civil (i.e., non-criminal) Claim, including attorney’s fees and expenses, the cost of legal proceedings, the cost of appeal bonds, the cost of bonds to release property being used to secure a legal obligation (but only for bond amounts within the limit of coverage that applies; we have no obligation to furnish such bonds), all reasonable expenses that any Insured incurs at our request while helping us investigate or defend a Claim and all costs taxed against any Insured in a Suit.  Salaries of any Insured’s Employees and expenses and fees of attorneys retained or employed by an Insured shall not be deemed to be covered Defense Costs.  Defense Costs are included within, and are not in addition to, the applicable LIMITS OF INSURANCE.
G.
Discrimination means termination of an employment relationship or a demotion or a failure or refusal to hire or promote or otherwise to take any action against any individual with respect to his or her compensation, terms, conditions, privileges or opportunities of employment because of race, color, religion, age, sex, disability, pregnancy, national origin, sexual orientation or other protected category or characteristic established pursuant to any applicable United States federal, state or local statute or ordinance.

H.
Employee means a Person whose labor or service is engaged by and directed by an Insured. This includes part-time, seasonal and temporary Employees as well as any Person employed in a supervisory, managerial or confidential position.  Independent contractors are Employees.
I.
Individual Insured means any Person that qualifies as an Insured, under the Who is an Insured section of this policy, including insured directors, officers or Employees of an entity that is insured under this policy.

J.
Insured means the Named Insured named in the Declarations and those other Persons or entities that qualify as Insureds.

K.
Loss Amounts means all forms of compensatory monetary damages, statutory damages, multiplied damages, punitive or exemplary damages and Defense Costs arising out of Claim(s) involving Violent Acts.  It is agreed that the law of the jurisdiction most favorable to the insurability of punitive or exemplary damages shall control for the purpose of resolving any issue or dispute regarding whether these damages are insurable under this policy.

L.
Person means any individual human being.  For purposes of this policy, an entity is not a Person.

M.
Policy Period means the period of time commencing with the inception date shown in Item 2 of the Declarations and the earlier of the termination date shown in Item 2 of the Declarations or the date on which this policy is terminated by cancellation by you or by us.
N.
Pollutant(s) mean any solid, liquid, gaseous or thermal irritant or contaminant, including smoke, vapor, soot, fumes, acids, alkalis, chemicals and waste.
O.
Property Damage shall mean: (a) physical injury to or destruction of tangible property, including loss of use thereof at any time resulting therefrom; or (b) loss of use of tangible property which has not been physically injured or destroyed. 

P.
Sexual Harassment means unwelcome sexual advances and/or requests for sexual favors and/or other verbal or physical conduct of a sexual nature.

Q.
Suit means a civil proceeding in which damages for injury to which this insurance applies are alleged.  Suit includes an arbitration proceeding alleging such damages to which you must submit or to which you submit with our consent.

R.
Violent Act means any deliberately wrongful use of force by any Person, exercised with an intent to cause harm, that results in Bodily Injury to any other Person.

S.
Volunteer means an individual who provides services on behalf of or at the direction of an Insured, related to the Named Insured’s operations, without receiving monetary compensation for such services.

T.
We, us, our, or The Company, means Lexington Insurance Company.

U.
Wrongful termination means termination of an employment relationship in a manner which is against the law and wrongful or in breach of an agreement to continue employment.

V.
You and your means any or all of the Insureds under this policy.
VIII.
CONDITIONS

It shall be a condition precedent to our obligations under this policy that the Insureds comply with all of the Conditions.

A.
Representations

1.
It is hereby agreed by the Insureds that the particulars and statements contained in the Application shall form the basis for issuance of this policy and are to be considered as incorporated into and constituting a part of this policy.


2.
By acceptance of this policy, the Insureds agree:



a.
the statements in the Application are accurate and complete;




b.
we have issued this policy in reliance upon your representations;

c.
the representations made in the Application are binding on all Insureds;

d. the statements in the Application shall be deemed material to the acceptance of the risk and the hazard assumed by  us under this policy; and 



e.
in the event the Application contains misrepresentations, then this policy, in its entirety, shall be void and of no effect whatsoever.


B.
Authorization

By acceptance of this policy, the first Named Insured agrees that it shall act on behalf of the other Insureds with respect to:

1.
the giving of all notices to us as provided herein;

2.
the receiving of notices from us;



3.
the payment of the Premium;



4.
the receiving of any return Premiums that may become due under this policy; and



5.
the cancellation of this policy.


C.
Subrogation
In the event of any payment under this policy, we shall be entitled, to the extent of such payment, to all of the rights of recovery of the Insured against any person or entity, and the Insured shall execute all papers required and shall do everything that may be necessary to secure and preserve such rights, including the execution of such documents as are necessary to enable us to effectively bring suit in the name of the Insured, and shall provide all other assistance and cooperation which we may reasonably require.  The Insured shall not waive or prejudice any such rights.

D.
Changes
The terms and conditions of this policy cannot be waived or changed except by 

specific written endorsement issued by us and made part of this policy.

E.
Assignment of Interest
The interest of the Insureds under this policy shall not be assigned to any other entity, person or other third party.

F.
Entire Agreement
By acceptance of this policy, the Insureds agree that this policy embodies all agreements existing between them and us relating to this insurance.

G.
Notice of Occurrence, Claim or Suit
1.
Notice of occurrence: The first Named Insured shall immediately notify us in writing of any Violent Act which may reasonably be expected to result in a Claim against this policy.  Notice shall include:

a.
how, when and where the Violent Act took place; and

b.
the names and addresses of any injured persons and any witnesses.


2.
If a Claim is made or Suit is brought against any Insured, you must:

a.
immediately record the specifics of the Claim and the date received;

b.
notify us in writing as soon as practicable;

c.
immediately send us copies of any demands, notices, summonses or legal papers received in connection with the Claim;

d.
authorize us to obtain records and other information;

e.
cooperate with us in the investigation, settlement or defense of the Claim; and

f.
assist us, upon our request, in the enforcement of any right against any person or organization which may be liable to any Insured because of injury or damage to which this insurance may also apply.


g.
all notices hereunder of Claims, or of occurrences which may reasonably be expected to give rise to a Claim being made against the Insured, shall be made in writing to:

Lexington Insurance Company

Attn:  Supervisor of Professional Liability Claims

200 State Street

Boston, MA  02109

H.
Voluntary Payments
No Insureds will, except at their own cost, voluntarily make a payment, assume any obligation, or incur any expense, including Defense Costs, without our consent.

I.
Action Against the Company

No action shall lie against the Company unless, as a condition precedent thereto, there shall have been full compliance with all of the terms and conditions of this policy and not, except with respect to the duty to defend, until the amount of the Insured’s obligation to pay shall have been finally determined whether by judgment against the Insured after actual trial or by written agreement of the Insured, the claimant and the Company.  No person or organization shall have any right under this policy to join the Company as a party to any action against an Insured to determine the Insured’s liability, nor shall the Company be impleaded by the Insured or its legal representative.  Nothing herein contained shall prohibit an Insured from being named as an additional Insured, by name or category, in a policy of insurance issued to some person or entity not Insured herein, in which case, this insurance shall apply on behalf of that Insured as excess over such policy.

J.
Service of Suit
It is agreed that in the event of our failure to pay any amount claimed to be due hereunder, we, at the request of the Insured, will submit to the jurisdiction of a court of competent jurisdiction within the United States.  Nothing in this condition constitutes or should be understood to constitute a waiver of our rights to commence an action in any court of competent jurisdiction in the United States, to remove an action to a United States District Court or to seek a transfer of a case to another court 


as permitted by the laws of the United States or of any state in the United States.  It is further agreed that service of process may be made upon:

Counsel

Legal Department

Lexington Insurance Company

200 State Street

Boston, MA  02109

or his or her representative, and that in any suit instituted against us upon this policy, we will abide by the final decision of such court or of an appellate court in the event of any appeal.

Further, pursuant to any statute of any state, territory or district of the United States which makes provision therefor, we hereby designate the Superintendent, Commissioner or Director of Insurance or other officer specified for that purpose in the statute, or his or her successor or successors in office as our true and lawful attorney upon whom may be served any lawful process in any action, suit or proceeding instituted by or on behalf of you or any beneficiary hereunder arising out of this contract of insurance, and hereby designate:

Counsel

Legal Department

Lexington Insurance Company

200 State Street

Boston, MA  02109

as the person to whom the said officer is authorized to mail such process or a true copy thereof.

K.
Arbitration
Notwithstanding anything in the Service of Suit Condition above, in the event of a disagreement as to the interpretation of this policy, or in the event of any disagreement over any amount due under Coverage B of this policy, it is mutually agreed that such dispute shall be submitted to binding arbitration before a panel of three (3) arbitrators consisting of two (2) party-nominated (non-impartial) arbitrators and a third (impartial) arbitrator (hereinafter “umpire”), as the sole and exclusive remedy.  The party desiring arbitration of a dispute shall notify the other party, said notice to include the name, address and occupation of the arbitrator nominated by the demanding party and the other party shall, within thirty (30) days following receipt of the demand, notify in writing the demanding party of the name, address and occupation of the arbitrator nominated by it.  The two (2) arbitrators so selected shall, within thirty (30) days of the appointment of the second arbitrator, select an umpire. If the arbitrators are unable to agree upon an umpire, each arbitrator shall submit to the other arbitrator a list of three (3) proposed individuals, from which list each arbitrator shall choose one (1) individual.  The names of the two (2) individuals so chosen shall be subject to draw, whereby the individual drawn shall serve as umpire.

The parties shall submit their cases to the panel by written and oral evidence at a hearing time and place selected by the umpire.  Said hearings shall be held within ninety (90) days of the selection of umpire.  The panel shall be relieved of all judicial formality, shall not be obligated to adhere to the strict rules of law or of evidence, shall seek to enforce the intent of the parties hereto and may refer, but are not limited to, relevant legal principles.  The decision of at least two (2) of the three (3) panel members shall be binding and final and not subject to appeal except for grounds of fraud and gross misconduct by the arbitrators.  The award will be issued within thirty (30) days of the close of the hearings.  Each party shall bear the expenses of its designated arbitrator and shall jointly and equally share with the other the expense of the umpire and of the arbitration proceeding.

The arbitration proceeding shall take place in or in the vicinity of Boston, Massachusetts.  The procedural rules applicable to this arbitration, shall, except as provided otherwise herein, be in accordance with the Commercial Arbitration Rules of the American Arbitration Association.

L.
Bankruptcy
Bankruptcy or insolvency of the Insured or of the Insured’s estate will not expand nor relieve us of our obligations under this policy.

M.
Premium
All Premiums for this policy shall be computed in accordance with the Company’s rules, rates, Premiums and minimum Premiums applicable to the insurance afforded herein.

The Insured shall maintain records of such information as is necessary for Premium computation, and shall send copies of such records to the Company at the end of the Policy Period as the Company may direct.

N.
Cancellation
This policy may be canceled by the Named Insured by surrender thereof to the Company or by mailing to the Company written notice stating when thereafter such cancellation shall be effective.  If canceled by the Insured, the Company shall retain the customary short rate proportion of the Premium.

This policy may be canceled by the Company by mailing to the Named Insured at the address shown in this policy, written notice stating when, not less than sixty (60) days thereafter, such cancellation shall be effective.  However, if the Company cancels this policy because the Insured has failed to pay a Premium or Deductible when due, this policy may be canceled by the Company by mailing a written notice of cancellation to the Named Insured stating when, not less than ten (10) days thereafter, such cancellation shall be effective.  The mailing of notice as aforementioned shall be sufficient notice and the effective date of cancellation stated in the notice shall become the end of the Policy Period.  Delivery of such written notice by the Named Insured or the Company shall be equivalent to mailing.  If canceled by the Company, the earned Premium shall be computed pro rata.  Premium adjustment may be made at the time cancellation is effected or as soon as practicable thereafter.

O.
Audit
We may examine and audit your books and records at any time within three (3) years after the end of the Policy Period insofar as they relate to this policy.

IN WITNESS WHEREOF, we have caused this policy to be signed by our Chairman of the Board and CEO and Secretary, but this policy shall not be valid unless our duly authorized representative has also signed the Declarations page.

______________________________________

Chairman of the Board and CEO
______________________________________

Secretary
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